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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000-- -

VI OLET LEONG KAU, HELEN GAU NGEE LEONG LAM JEREMY MUN SHAN LAM
i ndividual |y and as Trustee under Decl aration and Agreenent of
Trust dated June 29, 1981, executed by Julie Lynn Lamas Settl or,
SHERRY MEI LIN CHUN, individually and as Trustee under
Decl arati on and Agreenent of Trust dated June 29, 1981, executed
by G lbert Kwai Leong Chun as Settlor, CAROLI NE YEE | NGERSCOLL
i ndividual ly and as Trustee under Declaration and Agreenent of
Trust dated May 8, 1981, executed by Richard King Ingersoll as
Settlor, JACQUELI NE YEE REBER, individually and as Trustee under
Decl arati on and Agreenment of Trust dated May 8, 1981, executed
by David Janes Reber as Settlor, GAENDOLYN YEE COOLI DGE
i ndividual ly and as Trustee under Decl aration and Agreenent
of Trust dated May 5, 1981, executed by Charl es Johnson
Coolidge as Settlor, and ELEANOR L. O PARK, as Trustee under
that certain D ane Joan Bishop Irrevocabl e Trust Agreenent,
dat ed Cctober 2, 1991, that certain Janes Sung Nin Leong
Irrevocabl e Trust Agreenent, dated Cctober 2, 1991, that
certain Robert Sung Wah Leong Irrevocabl e Trust Agreenent,
dat ed Cctober 2, 1991, and that certain David Sung Mun
Leong Irrevocabl e Trust Agreenent, dated October 2, 1991,
Petitioners/Plaintiffs-Appellants,

VS.

CI TY AND COUNTY OF HONOLULU, RODNEY E. GARDI NER, MARILYN J.
GARDI NER, HENRY A. ZUBERANO, Trustee, RUTH ELLEN ONASCH
Trustee, PATRICIA ANN M LLER, Trustee, GEORGE W TRENDLE
CORRI NE R TRENDLE, BETSY HAMMVES, LINDA E. BOLTON, A WLLIAM
BARLOWN Trustee, ROBERTA HALE BARLOW Trustee, CGEORGE E. CRAMP,
Trustee, ELEANCR D. CRAMP, Trustee, LANDI S V. HAUGEN, JACI NTA
L.L. YU, GARRETT SAI KLEY, WLLI AM GANSLEN, MADELYN GANSLEN
Respondent s/ Def endant s- Appel | ees,

and
JOHN DCES 1-50, JANE DOCES 1-50, DCE CORPORATI ONS 1-50,

DOE PARTNERSHI PS 1-50, AND DCOE ENTI TI ES 1-50,
Def endant s.

NO. 23674

CERTI ORARI TO THE | NTERVEDI ATE COURT OF APPEALS
(CIV. NO 99-2343)
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JUNE 22, 2004

MOON, C.J., LEVINSON, NAKAYAMA, AND DUFFY, JJ.,
AND CIRCU T JUDGE W LSON, IN PLACE OF ACOBA, J., RECUSED

OPI Nl ON OF THE COURT BY DUFFEY, J.

Petitioners/plaintiffs-appellants Violet Leong Kau, et
al. [hereinafter, Fee Owers], applied for a wit of certiorari
to review the published opinion of the Internediate Court of

Appeals (ICA) in Kau v. City and County of Honolulu, 2001 W

1205618 (App. 2001) [hereinafter, the ICA's opinion or Kau I].
Based on the following, we affirmin part and reverse in part the
| CA' s opi nion.

In 1994, Rodney E. Gardiner, et al. [hereinafter,
Lessees] submitted applications to the City and County of
Honolulu (City), requesting the initiation of condemation
proceedi ngs under Revised O di nances of Honolulu (ROH) chapter 38
(ROH chapter 38 or the Ordinance). Kau | at *4. The Cty and
County of Honol ul u Departnment of Conmunity Services (DCS),
charged with adm nistering the | easehol d condom ni um process
under ROH chapter 38 (ROH 8§ 38-1.8), held a public hearing to
determ ne whether the acquisition of the | eased fee interests,
using the City' s power of em nent domain, would effectuate the
publ i ¢ purpose of RCH chapter 38 as stated by the Cty Council in

its enactnent. Follow ng the hearing, the DCS found that the
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publ i ¢ purpose of RCOH chapter 38 woul d be effectuated by this
condemmati on. The Fee Omers subsequently filed the present
action seeking declaratory relief to stop the condemnati on

pr oceedi ngs.

. BACKGROUND

Nei t her party disputes the substantive facts! in Kau |

so this court adopts the facts laid out in the I CA opinion.

The real property relevant to this dispute is a
15, 95714 square foot parcel of land at 3003 Kal akaua Avenue
Honol ul u, Hawaii [sic] (the Land). Prior to 1958, Ms.
Chang Tai Leong (Ms. Leong) owned and lived in a residence
on the Land. The [Fee Owners] are Ms. Leong's descendants
(or trustees of trusts established for the benefit of her
descendant s) .

In 1958, Ms. Leong's famly executed a | ease of the
Land (Master Lease) to Kapiolani Park Land Conpany, Ltd
[KPL]. The term of the Master Lease was fifty-five years
fromApril 1, 1959, to m dnight on March 31, 2014.

[ KPL] constructed a building on the Land and organized
it as a cooperative apartment project.

In 1964, [KPL] requested an amendment to the Master
Lease to facilitate [KPL]'s subm ssion of its |easehold
interest to a CPR. [¥1 Consent was given and an Amendment of
Lease [] was executed on July 6, 1964, and states, in
rel evant part, as follows:

! The Fee Owners object to two facts which are not germane to the
i ssues presented in this case: the nunmber of apartnments and the total square
footage of the | and. See notes 2 and 4, infra

2 The Fee Owners argue that the land is 16,957 square feet, not 15,957
square feet.

8 Condom nium Property Regime. V\hile Act 180, 1961 Session Laws of

Hawai ‘i (Haw. Sess.L.), as anended, originally referred to condom niuns as
“horizontal property regimes,” in 1988 the |egislature changed the | anguage to
“condom ni um property reginmes” (CPR). 1988 Haw. Sess.L. Act 65 § 2. To avoid
any confusion, we will use the term “CPR’ as referring to both horizonta

property regimes and condom ni um property regines.

3
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(Emphasi s
“the | and
construct
However,

prem ses

during th
establish
a | easeho
t her eon,

original .

WHEREAS, the [Fee Owners] and [ KPL]

desire to submt the |Iand described in
sai d Lease and the apartnment buil ding
constructed upon said |land to the [CPR]
establ i shed by Act 180, Session Laws
Hawaii 1961, as anended, so as to conver
said property into a condom nium apartme

project[] . . . [.]

NOW THEREFORE, | T IS MUTUALLY

t
nt

AGREED by and between the [Fee Owners] and

[ KPL] that said Lease . . . be and the
same is hereby amended as foll ows:

(a) by adding the follow ng
paragraph . . . :

5. [CPR]. The demi sed prem ses ar
hereby submtted to the [CPR] establishe
by Act 180, Session Laws of Hawaii 1961,

e
d

as amended, and shall during the whol e of

said termunless and until waived or
otherwi se term nated as provided by | aw,
constitute and be established as a [CPR]
known as 3003 KALAKAUA, consisting of a
| easehold interest in the dem sed | and,
the building thereon, and the common

el ements thereof as described in the
document entitled "Declaration of [CPR]"
attached hereto and made a part hereof.

in original.) This docunment initially states that

described in said Lease and the apart ment
ed upon said | and” would be submtted to a

bui | di ng
[ CPR] .

it subsequently states that only “[t] he dem sed
are hereby submtted to the [CPR] . . .[] and shal

e whole of said term. . .[] constitute and
ed as a [CPR] known as 3003 KALAKAUA, cons

Id interest in the dem sed |and, the buildi
and the common el enents thereof[.]" (Enmphas

)

Simlarly, the Declaration of [CPR] submts on

| easehol d

The

interest to the [CPR] as follows:

NOW THEREFORE, [KPL] does hereby
express its desire that its | easehold
interest in said |and and said building
thereon shall be submtted to the [ CPR]
establi shed by Act 180 Session Laws of
Hawaii 1961, as amended, and does hereby
establish a [CPR] with respect to its
| easehold interest in said |land and said
bui l di ng thereon.

[Lessees] state that
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[flollowing the creation of the CPR, the
Devel oper sold each of the condom nium
units which conprise the building
constructed at 3003 Kal akaua, together
with an assignment of a 1/25 | easehold
interest in 3003 Kal akaua under the Master
Lease to various individuals. Lessees own
13 of the 25 condom niumunits |ocated at
3003 Kal akaua and are the assignees of

13/ 25 of the Devel oper's | easehol d
interest under the Master Lease.

(Footnote and record citations omtted.)

The [Lessees] state that there are “25 condom ni um
units.” According to our calculations, there are 24
residential condom niumunits (2 apartments on each of 12
floors = 24 apartments and 23 X 4/95 + 3/95 = 95/95).[4 The
[ Lessees] own 13 of the 24 residential condom nium units.
The remaining 11 residential condom niumunits are owned by
ot hers.

Hawai ‘i Revised Statutes & 514A-20 (1993)[,] . . .
effective May 24, 1975, [provided that] . . . [a CPR] could
not be established for a parcel of |and absent subm ssion of
the fee of the land to the [CPR].

In 1991, the City Council passed Bill No. 156 as
Ordi nance 91-95. Ordinance 91-95 became codified as ROH
Chapter 38. ROH Chapter 38 enabled lessees . . . “to

purchase the | eased fee interest in their condom niums[.]"
ROH § 38-2.5(a)

In 1994, the [Lessees] began the ROH Chapter 38
process to purchase the Leased Fee Interest. The [Fee
Owners] vigorously objected to the process at every step
and, as a result, the City and County of Honolulu [] did not
move forward with the condemmati on action. At the
suggestion of the City's Corporation Counsel, the [Fee
Owners] and the [Lessees] agreed to apply to the circuit
court for expedited relief.

Kau | at *1-4 (footnotes omtted) (sonme alterations and om ssions
in original and sone added).
The Fee Omers filed a conplaint for declaratory relief

requesting a judgnment determ ning that (1) when the Master Lease

4 In their Application, however, the Fee Owners state that there are 25
units in the project, not 24.
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ends in 2014, the CPRw Il also termnate and (2) the Lessees
will not acquire fee sinple condom niumunits, even with
condemnati on under ROH chapter 38. Kau | at *4.

The Lessees answered the Fee Owmners’ conpl aint and
filed a counterclai mrequesting a declaratory judgnent that (1)
the |l and underlying the building at 3003 Kal akaua [ hereinafter,
the Property] is subject to condemati on under ROH chapter 38,
(2) condemmation of the Fee Omers’ |eased fee interests fulfills
the public purpose of ROH chapter 38, and (3) the Lessees w |
acquire fee sinple interests in the Property as a result of the
condemation. |d. The City also requested a declaratory

j udgment that ROH chapter 38 applied to the Property and that the

Lessees will acquire fee sinple condomniumunits as a result of
the condemmation. 1d. Both Lessees and Fee Omers then filed
notions for summary declaratory judgnment. |d.

The circuit court denied the Fee Owmers’ notion for
summary judgnent, ruling that declaratory relief was
i nappropri ate because there was no actual controversy and the Fee
Owners were seeking an advisory opinion. Kau | at *6. The
circuit court granted the Lessees’ notion for partial summary
decl aratory judgnment, ruling that condemation fulfills the
pur pose of ROH chapter 38 and that, after condemation, the
Lessees woul d acquire the “‘leased fee interest appertaining to

t heir condom niuns, together with an undivided | eased fee
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i nterest equal to their percentage of conmon interest appurtenant
to the [L] essees’ condom niumunits.”” 1d. (Quoting the circuit
court’s grant of the Lessees’ notion for partial sunmmary
judgnment.) On August 9, 2000, the circuit court entered final
judgment in favor of the Lessees and the City and agai nst the Fee
Owmers. Kau | at *7.

The Fee Omners appealed; the I1CA affirmed the circuit
court’s denial of the Fee Owmers’ notion for sunmary judgnment but
vacated the circuit court order granting Lessees’ notion for
partial summary judgnent and the August 9, 2000 final judgnent.
Kau |, at *8. The |ICA also remanded the case to the circuit
court for the entry of an order granting in part and denying in
part Lessees’ notion for partial summary judgnment and directed
that the order should conclude that: (1) the probability that
the CPRw Il termnate in 2014 does not bar application of ROH
chapter 38 to the Property prior to 2014; and (2) the present
record is insufficient to support a sunmary decl aratory judgnent
t hat condemmation of the Fee Owners’ |eased fee interest fulfills
t he public purpose of ROH chapter 38. 1d. The Fee Omers
applied to this court for a wit of certiorari, which we granted.

1. STANDARDS OF REVI EW

A Wit of Certiorari

In granting a wit of certiorari, this court reviews

deci sions for (1) grave errors of |law or of fact, or (2)
obvi ous inconsistencies in the decision of the ICA with that
of the supreme court, federal decisions, or its own decision
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and the magnitude of such errors or inconsistencies
dictating the need for further appeal. See HRS § 602-59

(1993).

Wemple ex rel. Dang v. Dahman, 103 Hawai ‘i 385, 392, 83 P.3d 100,

107 (2004).

B. Equi tabl e Reli ef

A declaratory judgnment is a formof equitable relief.

See Application of Air Term nal Services, Inc., 47 Haw. 499, 531,

393 P.2d 60, 78 (1964). “'The relief granted by a court [in]
equity is discretionary and will not be overturned on review
unless the [circuit] court abused its discretion by issuing a
decision that clearly exceeds the bounds of reason or disregarded
rules or principles of law or practice to the substanti al

detrinment of the appellant.’” Shanghai Inv. Co., Inc. v. Ateka

Co.. Ltd., 92 Hawai‘i 482, 492, 993 P.2d 516, 526 (2000) (quoting

Aickin v. Ccean View Investnents Co., Inc., 84 Hawai‘i 447, 453,

935 P.2d 992, 998 (1997) (alterations in original)).

C. Sumuary Judgnent

We review the circuit court’s grant or denial of summary
judgment de novo. Hawaii [sic] Community Federal Credit
Uni on v. Keka, 94 Hawai ‘i 213, 221, 11 P.3d 1, 9 (2000).
The standard for granting a notion for summary judgment is
settl ed:

[ S]unmary judgnent is appropriate if the pleadings,
depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any

mat eri al fact and that the moving party is entitled to
judgment as a matter of law. A fact is material if
proof of that fact would have the effect of
establishing or refuting one of the essential elenments
of a cause of action or defense asserted by the
parties. The evidence nust be viewed in the |ight

most favorable to the non-moving party. In other

8
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words, we must view all of the evidence and the
inferences drawn therefromin the |ight nost favorable
to the party opposing the notion.

Id. (citations and internal quotation marks onitted).

Coon v. City and County of Honolulu, 98 Hawai ‘i 233, 244-45, 47

P.3d 348, 359-60 (2002) (second alteration in original).

D. Statutory Interpretation

We review the circuit court's interpretation of a statute de
novo. . . . [When interpreting a municipal ordinance, we
apply the same rules of construction that we apply to
statutes. The interpretation of a statute is a question of

| aw revi ewabl e de novo. The purpose of the ordi nance may be
obtained primarily fromthe | anguage of the ordinance
itself; however, in order to construe the ordinance in a
manner consistent with its purpose, the | anguage nmust be
read in the context of the entire ordinance.

ld. at 245, 47 P.3d at 360 (internal citations omtted).

I11. DI SCUSSI ON

A. Decl aratory Judgnent

The circuit court ruled that there was no actual
controversy concerning the expiration of the CPR and Master Lease
and that the Fee Owmers were requesting an advi sory opinion
because determ ning what may occur in 2014 required specul ation.
The 1 CA concluded that the circuit court was correct because the
ruling that the Fee Omers requested woul d have required a
“specul ative assunption that nothing will change between now and
then.” Kau |, at *7.

The Fee Omners argue that the I CA gravely erred when it
affirmed the circuit court’s ruling that a declaratory judgnment

was i nappropriate. Specifically, they argue that:
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(1) declaratory judgnents are appropriate to determ ne
contractual rights and obligations; (2) no specul ation was

requi red because the Fee Omers sought a declaratory judgnent
based sol ely on existing docunents; (3) the only possible changes
woul d require the fee owners to submt their fee sinple interest
to the CPR, sonmething that the Fee Omers have no intention of
doing; (4) the ICA s decision was inconsistent because it

concl uded that determ ni ng whether the CPR would end required
specul ati on but remanded the case to the circuit court to
det er m ne whet her condemation would result in fee sinple
apartnents, a determnation that required specul ation; and (5)
the 1CA did not follow the |iberal standard for the

adm ni stration of declaratory relief.

Wil e the Fee Owmers are correct in their contention
that declaratory judgnents are appropriate to determ ne
contractual rights and obligations, the I CAs conclusion that
there was no actual controversy as required by HRS § 632-1
(1993)° was also correct. The Fee Owmers requested a declaratory
judgnment “with respect to the effect which the expiration of the
Master Lease will have on the CPR affecting the | easehold estate
in the Subject Property.” HRS § 632-1 provides that the court

may grant declaratory relief where there is an actual controversy

5 HRS 632-1 entitled “Jurisdiction; controversies subject to,” provides
in pertinent part: “Relief by declaratory judgnment nmay be granted in civil
cases where an actual controversy exists between contending parties .

10
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bet ween contending parties.® In the present case, there is no
actual controversy because the Fee Owmers are requesting a
j udgnment based on the expiration of the Master Lease, an event
that will occur at sonme tine in the future; there is no actua
controversy in existence at this tinme. Therefore, the relief
that the Fee Omers requested was properly denied pursuant to HRS
§ 632-1.

A determ nation of the effect of the expiration of the
Master Lease in 2014 also required speculation on the part of the
circuit court; it would have to assune that circunstances woul d
be the sane in 2014. The Fee Owners argue that the only possible
changes require the Fee Owmers to submt their fee sinple

interest to the CPR, which they have no intention of doing. W

5 Pursuant to HRS § 632-1, the circuit court can grant declaratory
relief under two other circunstances:

[(1)] where the court is satisfied that antagonistic clains
are present between the parties involved which indicate

i mm nent and inevitable litigation, or [(2)] where in any
such case the court is satisfied that a party asserts a

|l egal relation, status, right, or privilege in which the
party has a concrete interest and that there is a chall enge
or denial of the asserted relation, status, right, or
privilege by an adversary party who al so has or asserts a
concrete interest therein, and the court is satisfied also
that a declaratory judgment will serve to term nate the
uncertainty or controversy giving rise to the proceeding.

We, however, do not have to reach the issue of whether these other
circumstances apply in this case. *“Legal issues not raised in the trial court
are ordinarily deenmed waived on appeal.” Association of Apartnent Owners of
Wailea Elua v. Wailea Resort Co., Ltd., 100 Hawai i 97, 107, 58 P.3d 608, 618
(2002) . In their complaint for declaratory relief the Fee Owners claimonly
that there was a case of actual controversy; they did not argue that the other
two circunstances were applicable in this case. Therefore, we need not

consi der whether the other two circumstances are applicable

11
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di sagree. The Fee Omers’ present intention does not prevent
them from changing their position prior to 2014; noreover, the
City could condemm the Fee Omers’ interest, a change that would
not require the Fee Omer’s consent and woul d render the Fee
Owners’ declaratory judgnment request noot.

Thus, the ICA correctly affirmed the circuit court’s
denial of the Fee Omers’ request for declaratory relief because
the statutory requisite of an “actual controversy” did not exist
bet ween the parties.

B. Applicability of RCH Chapter 38

The Fee Omers argue that ROH chapter 38 does not apply
to them because the Ordi nance only applies to CPRs to which the
fee sinple interest in |and has been submtted.

The circuit court ruled that the Fee Owmers’ |eased fee
interests were subject to condemmati on because ROH chapter 38
“applied ‘to all lands . . . on which are situated [] residenti al
condoni ni um property regi ne projects created under HRS Chapter
514N . . . . ROH 8 38-1.3.” The ICA concluded that the
Ordi nance aut horized condemmati on of residential condom nium ]l and
so long as no | ess than 50% of the condom ni um unit owners
applied to the Gty for condemmation. Kau I, at *8. The ICA
further concluded that the | and condemmed nust be residenti al

condom nium | and at the tinme of acquisition, but that HRS § 514A-

12
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21 does not require the devel opment to maintain such status after
condemmati on occurs. Kau |, at *8, n.9.

We di sagree with the Fee Owers’ argunent that ROH
chapter 38 is inapplicable to them because the Ordi nance only
applies to projects whose declaration includes the fee sinple
interest in the land. The Property is subject to condemati on
under ROH chapter 38 for three reasons. First, the plain
| anguage of the Ordinance supports the application of ROH chapter
38 to the Property. Second, the Fee Owners’ argunent that “Iland”
refers to the fee interest in the land is not supported in the
appl i cabl e ordi nance. Third, the public purpose requirenent
under | yi ng ROH chapter 38 condemmation is satisfied as a matter
of |aw.

1. The plain language of the Ordinance supports the
application of ROH chapter 38 to the Property.

This court has stated that

[o]Jur statutory construction is guided by established rules:

When construing a statute, our forenost obligation is to ascertain
and give effect to the intention of the |legislature, which is to
be obtained primarily from the | anguage contained in the statute

itself. And we nust read statutory | anguage in the context of the
entire statute and construe it in a manner consistent with its
pur pose.

When there is doubt, doubl eness of neaning, or
i ndi stinctiveness or uncertainty of an expression used in a
statute, an ambiguity exists.

Coon at 245, 47 P.3d at 360.
Three articles in ROH chapter 38 are applicable in the

present case: article 1, entitled “Ceneral Provisions;” article

13



* %% FOR PUBLICATION * * *

2, entitled “Condemati on of Condom ni um Devel opnent Leasehol ds;”
and article 5, entitled “Em nent Domain.” The Property is
subj ect to condemmation under all three articles.

Article 1, 8 38-1.3 provides that chapter 38 applies to
“all lands[] in the Cty and County of Honolulu on which are
situated [] residential condom nium property regime projects
created under HRS Chapter 514A . . . .” The Property neets al
of these requirenents: it is within the Gty and County of
Honolulu, it is residential,” and it was created under HRS
chapter 514A.8

Article 2, 8 38-2.1 provides that CPR condemnati on
applies to devel opnents that, at the tinme of acquisition by the
City, are developed into CPRs or “occupied by residential |essees
under | eases of condom ni um conveyance docunents executed before
the effective date of this chapter.” The present Property neets
both of these requirenents. The effective date of chapter 38 is

January 1, 1992 (Ord. 91-95), and the conveyance docunents were

T Al parties agreed that the Property contains residential apartnment
units.

8 The CPR in question was established pursuant to Act 180, 1961
Haw. Sess. L., as anmended. Kau | at *1-2. Act 180 (in its present amended
form exists as HRS chapter 514A; therefore, the CPR was created under HRS
chapter 514A. (In 1961, Act 180 was codified as Revised Laws of Hawai ‘i (RLH)
chapter 170A. Conpare RLH chapter 170A (1961) (codifying Act 180) with RLH
Tabl es of Disposition, Table IX, p. 787 (1961). In 1968, the | egislature
redesi gnated RLH chapter 170A as HRS chapter 514. Conpare 1968 Haw. Sess. L.
Act 16 (the legislature repealed the RLH and enacted as |aw a four-volume
manuscri pt which the | egislature designated as the HRS), with HRS 1988 Specia
Panphl et, Tables of Disposition, Table 1, p. 15-16. In 1977, HRS chapter 514
was restated as HRS chapter 514A. Cf. 1977 Haw. Sess. L. Act 98, at 162-181.)

14
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execut ed before that date, so the Property is presently subject
t o condemati on.

Article 5, 8 38-5.1 provides that em nent domain
applies to “devel opnments which are created by condoni ni um
property regi mes under HRS Chapter 514A . . . .” The Property
neets this requirenment. See supra note 8. Thus, the Property is
subj ect to condemmati on under ROH chapter 38 under the plain
| anguage of the Ordi nance.

2. ROH §§ 38-2.1 and 38-1.2 support application of the
Ordinance to the Property.

The Fee Omners argue that the | CA gravely erred because

it did not read ROH 88 38-1.2° and 2.1 within the context

SROH § 38-1.2, entitled “Definitions,” provides in pertinent part:

“Condom ni un? means a residential apartment, together
with an appurtenant undivided interest in conmmon el enents,
| ocated on |l and subject to a declaration of condom nium
property reginme as defined in HRS Chapter 514A .

“Devel opment” means the area of land, irrespective of size
whi ch:

(1) I's subject to a declaration of condom nium property
regi me pursuant to HRS Chapter 514A, which condom nium property
regime contains or is intended to contain condom ni um apart ment
units occupied or to be occupi ed under apartment | ease or
condom ni um conveyance documents

To qualify as a devel opnment, there shall be 10 or nore residentia
condom ni um apartnment units . . . on the |and

(Emphasi s added.)
10 ROH § 38-2.1, entitled “Applicability,” provides:
This article applies to devel opnents which, at the time of
acqui sition of the devel opnent by the city, are:

(a) Devel oped i nto condom nium property regi mes or
(continued...)

15



* %% FOR PUBLICATION * * *

of the entire Ordinance; they contend that, when read in context,
condemmation is appropriate only if the fee sinple interest in
the |l and was submtted to the CPR  The basis of the Fee Oaners’
argunent is that the term*“land,” as used in ROH chapter 38,
refers to the fee sinple interest in the land. This argunent,
however, is not supported by the Ordinance. A plain reading of
ROH § 38-2.1 does not |end support to the Fee Omers’ argunent.
This section does not contain the word “land” and does not nake a
di stinction between fee sinple or |easehold property. The only
requirenent in ROH 8 38-2.1 is that the CPR be devel oped or
partially developed at the tine the Gty acquires it through
condemmati on. Because the Property is presently held as a CPR
it is subject to condemati on under ROH chapter 38.

Furthernore, the O di nance does not provide a
definition of the term®“land”; rather, the O dinance uses the

term“interest” when referring specifically to an interest in the

0¢ .. . continued)
occupi ed by residential |essees under |eases of
condom ni um conveyance documents executed before the
effective date of this chapter; or

(b) Devel oped or partially developed into condom nium

property regi mes occupied or to be occupied by
residential |eases under apartment |eases or
condom ni um conveyance documents executed on or after
the effective date of this chapter; provided, that 90
percent of the leases to units in the condom nium have
been execut ed.
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| and as opposed to the physical attributes of the |and.?

Therefore, the Fee Owmers’ argunent that the word “land” is
synonynmous with the fee sinple interest in the land is not
supported by the plain | anguage of the Ordinance. Thus, ROH
chapter 38 applies to all land submtted to a CPR, regardl ess of
the type of interest in the |and submtted (whether fee sinple or
| easehol d).

3. The public purpose requirement underlying ROH chapter
38 condemnation is satisfied as a matter of law.

The Fee Omners argue that, even if ROH chapter 38 is
ot herwi se applicable to them condemation of the Property will
not satisfy the public purpose requirenent underlying ROH chapter
28 because the Lessees would be tenants in comon upon expiration
of the Master Lease rather than fee sinple condom nium unit
owners as envisioned in ROH chapter 38. W disagree and hold

that the public purpose requirenent underlying ROH chapter 38

11 “The purpose of this chapter is to establish the right of any
person, who is a | essee under any long-term | ease of |and upon which is

situated [] residential condom nium property regime projects . . . to purchase
at a fair and reasonable price the fee sinple title to such land.” ROH § 38-
1.1 (enphasis added). “‘'Fair market value’ neans that amount of money that a
purchaser willing, but not obligated, to buy land or an interest in |and would
pay to an owner willing, but not obligated to sell the land or interest in
land in an open market, taking into consideration all uses to which the |and
is adapted or might in reason be applied.” ROH § 38-1.2 (enphases added)
“*Fee owner’ means the person who owns the fee sinple title to the land . .
.” ROH § 38-1.2 (enmphasis added). “‘Lease’ means the conveyance of |and or
an interest in land by a fee simple owner . . . .” ROH 8§ 38-1.2 (enphasis
added). “[T]he departnent may designate all or that portion of a devel opment
containing residential condom nium | and for acquisition, and facilitate the
acquisition of the applicable |eased fee interests in that land . . . .” ROH
§ 38-2.2 (emphases added). “A person is deemed to own lands . . . if the
person . . . own |lands, including any interest . . . .” ROH 8 38-2.4

(emphasi s added) .
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condemation is satisfied as a matter as law, as will now be
di scussed.

a. Hi story of ROH chapter 38

RCH chapter 38 (entitled “Residential Condom nium
Cooper ati ve Housi ng and Residential Planned Devel opnent Leasehol d
Conversions”), enacted by Cty and County of Honol ul u Ordi nance
91-95 (1995), is nodeled after HRS chapter 516 (known as the

Hawai i Land Reform Act (HLRA)). Richardson v. Gty and County

of Honolulu, 802 F.Supp. 326, 340 (D. Haw. 1992); see generally,

Ri chardson v. Cty and County of Honolulu, 76 Hawai‘ 46, 868

P.2d 1193 (1994) (outlining Hawai‘i’s involuntary fee conversion
schene under state statute and county ordi nance and stating that
both HRS chapter 516 (HLRA) and ordi nance 91-95 (presently

codi fied as ROH chapter 38) appertain to involuntary fee
conversi on; however, the statute and ordi nance cover different
subject matter -- the HLRA applies to | and underlying single
famly homes and ROH chapter 38 applies to condoni ni um
cooperative housi ng and pl anned devel opnment units.) The intended
simlarity between ROH chapter 38 and the HLRA is evident in the
City Council’s statenent regarding the purpose of the O di nance:
“[t] he purpose of this nmeasure is to provide to the | easehold
owners of condom nium properties the sanme right to purchase the
| and under their hones as is currently provided the owners of

single famly dwellings . S See Coon, 98 Hawai ‘i at 251
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n.27, 47 P.3d at 366 n.27 (citing the report of the Gty Counci
Comm ttee on Housing, Commttee Report No. 545 (1991)).

In enacting ROH chapter 38, the City Council determ ned
that there was a serious shortage of fee sinple residential
condom nium | and, which resulted in artificial inflation in the
val ue of such land on Oahu and increasing |ease rents, with many
owner - occupants of | easehold residential condom niumunits unable
to afford to continue living in their honmes. |[d. at 249, 47 P.3d

at 364; see also Hous. Fin. and Dev. Corp. v. Castle, 79 Hawai ‘i

64, 898 P.2d 576 (1995) [hereinafter, HFEDC] (providing a detailed
explication of the public purpose underlying the HLRA). In order
to alleviate these perceived undesirable econom c and soci al
conditions, the City Council deened it necessary to enact ROH
chapter 38 to provide a right to | easehold owners of residential
condom niumunits to purchase at a fair and reasonable price a
proportionate share of the fee sinple title to the | and upon
which their condom niumunits are situated. Coon, 98 Hawai‘ at
249, 47 P.3d at 364.

Consistent with the stated purpose of ROH chapter 38,
the threshold requirenent and nechani smfor the conversion of
condom nium owners’ | eased fee interests into fee sinple
interests are simlar to those of the HLRA. |d. at 251 n.27, 47

P.3d at 366 n. 27.
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b. ROH chapter 38 fulfills a public purpose and is
consti tuti onal

In Richardson v. Gty and County of Honolulu, 124 F.3d

1150 (1997), the United States Court of Appeals for the N nth
Circuit held that Ordinance 91-95 (codified as ROH chapter 38) is
constitutional: “[i]n summary, we hold that O dinance 91-95 (the
| ease to fee ordinance) is constitutional. The O dinance
admttedly takes private property, but it does so for a
sufficiently public purpose and no constitutional deprivation has

as yet been established.” Richardson, 124 F.3d at 1166.

Simlarly, we previously held in HEDC that the HLRA
acconplished a public purpose within the neaning of the HLRA and
the United States and Hawai ‘i Constitutions. HFDC, 79 Hawai ‘i at
90, 898 P.2d at 602. After review ng the public purpose
elucidated in the express |anguage of the HLRA, its legislative
hi story, and earlier case law, we held that the HLRA continues to
acconplish a public purpose within the nmeaning of the HLRA and
the United State and Hawai ‘i Constitutions. 1d. at 91-92, 898
P.2d at 603-04. 1In reaching this conclusion, we discussed the
| egi sl ative findings and stated purpose of the HLRA and hel d as

foll ows:

We therefore hold that once the |legislature has spoken
on the social issue involved, so long as the exercise of the
em nent domain power is rationally related to the objective
sought, the legislative public use declaration should be
upheld unless it is palpably wi thout reasonable foundation
The crucial inquiry is whether the |legislature m ght
reasonably . . . have believed that application of the
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sovereign's condemnati on powers would acconplish the public
use goal

The [Hawai ‘i] Legislature, in comprehensive findings,
determ ned that skewed patterns of |and ownership have
interfered with the normal functioning of the state’'s
residential |and market and decl ared that condemnati on of
certain concentrated private property interests would serve
a public use by correcting the perceived social and econom c
evils of a land oligopoly. Clearly, the legislature
reasonably could have believed that condemation and resale
of the fee interest in |leasehold | and would pronmote the
obj ectives of increasing the availability of residentia
property, realigning the residential fee sinple market,
reducing land prices, and would beneficially inpact the
state econonmy and general public welfare.

These are leqgitimte public purposes. The enmpl oynent
of the state’'s em nent domain authority to redistribute fees
simple to correct socio-econom c problens attributed by the
legislature to a land oligopoly is a rational nmeans to

acconplish these ends.

Id. at 85, 898 P.2d at 597 (alteration in original).
C. The DCS s determ nation that the acquisition of
the Fee Omers’ |eased fee interests, using the
City' s power of em nent domain, would effectuate
t he public purpose of ROH chapter 38, as stated by
the Gty Council in its enactnent, satisfies the
publ i ¢ purpose requirenent underlying ROH chapter
38 condemation as a matter of |aw
The Fee Omers contend that condemati on would not in
fact acconplish the City Council’s articulated public purpose of
fee sinple condom ni um ownershi p because, according to the Fee
Owners, the Lessees will be tenants in common upon expiration of
the Master Lease in 2014. W need not deci de now what the | egal
ownership status of the parties will be upon expiration of the
Master Lease, a contingent event; whatever their status may be
upon the occurrence of a contingent event is not determ native of

whet her the Lessees have satisfied the public purpose requirenent

underlyi ng ROH chapter 38. W previously decided this issue in
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HEDC, where the fee owners proposed that “public purpose”

determ nati ons be nmade on a case-by-case basis as a function of
the particular “time” and general econom c “circunstances” at the
time of condemmation. |d. at 87, 898 P.2d at 599. W held that
the fee owners in that case were m staken and that the public

pur pose requirenment of the HLRA would be satisfied as a matter of
| aw by the | essees’ conpliance with its threshold requirenments of
t he nunber and qualifications of applying | essees and the
condeming authority’ s determnation that its acquisition wll

effectuate the public purpose of the HLRA:

Put nore succinctly, pursuant to HRS § 516-22, the HFDC s
sole function is to determ ne that the necessary quantum of

| essees have applied for purchase of their |eased fee
interests in residential lots situated in a qualifying
"devel opnent tract," see HRS 8§ 516-1, supra note 1, in
conformty with the preconditions enumerated in HRS § 516-
33, and that the acquisition by the HFDC will effectuate the
public purposes of the HLRA

These determ nations of the number and qualifications of
applying | essees and the "effectuation" of the public

pur poses of the HLRA--which are all that are required of the
HFDC by HRS 8§ 516-22--are a far cry from a reexam nation of
the question whether any given acquisition would in fact
accomplish the legislature's articul ated public purposes, a
feat that the United States Supreme Court ruled that even
the |l egislature was not required to accomplish in the first

instance. Mdkiff, 467 U. S. at 242, 104 S.Ct. at 2330.
Id. at 88-89, 898 P.2d at 600-01.

In this case, the Fee Omers have not chall enged the
DCS s findings that the requisite nunber of applications were
received fromaqualified owner occupants and that the public

heari ng was properly noticed and held. Their sole challenge is

22



* %% FOR PUBLICATION * * *

to the DCS' s finding that acquisition of the | eased fee interest
in the Property using the power of em nent domain fo the City
will effectuate the public purpose of ROH chapter 38 as stated by
the Gty Council in Odinance 91-95.

Consi dering both the history of ROH chapter 38 and its
close relationship with the HLRA and our hol ding in HEDC, we have
no difficulty in holding that the public purpose requirenent
under | yi ng ROH chapter 38 condemmati on has been satisfied as a
matter of law in this case

The bottomline is that the I1CA did not gravely err
when it concluded that the Property was subject to condemati on
under ROH chapter 38.

C. | CA Remand to Circuit Court

The | CA concluded that the present record was
“insufficient to support a summary decl aratory judgnment that
condemmation of the [Fee Owmers’] |eased fee interests in the
Property fulfills the public purpose of ROH Chapter 38.” Kau |
at *8.

The Fee Omers argue that the I CA gravely erred when it
remanded the case to the circuit court for the determ nation of
this issue because whether condemmation of the Fee Owners’
interest fulfills the requisite public purpose of ROH chapter 38

is a question of |aw.
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W agree with the Fee Omers on this point; this issue
presents a question of law. As such, this issue should be
decided by this court inasnmuch as there are no factual questions.

See Gegqg Kendall & Associates, Inc. v. Kauhi, 53 Haw. 88, 94,

488 P.2d 136, 141 (1971) (stating that in the “furtherance of
justice” the court should determ ne issues of |aw w thout remand
if there are no factual issues that nust be resol ved).

For the reasons discussed in the preceding section, we
hold that the public purpose requirenent underlying ROH chapter
38 condemation has been satisfied as a matter of |aw.

We consequently hold that the | CA gravely erred when it
found that the record was insufficient to support a sunmary
decl aratory judgnent that condemnati on of the Fee Omers’ | eased
fee interest fulfills the public purpose of ROH chapter 38 and
remanded the case to the circuit court for determ nation of that
i ssue.

| V.  CONCLUSI ON

Based on the foregoing, we affirmthe I CA s opinion
insofar as it concluded that the declaratory relief sought by the
Fee Omers was inappropriate and that ROH chapter 38 is
applicable to the Property. However, we vacate the I CA's opinion
insofar as it concluded that the record was insufficient to

det ermi ne whet her condemmation would fulfill the public purpose
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of ROH chapter 38 and hold that condemation of the Property wll

fulfill the public purpose of ROH chapter 38.
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